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1. 



This action is responsive to the amendment and remarks filed on January 20, 2004. 



2. Claims 1-33 are presented for examination. 

3. The text of those sections of Title 35, U.S. code not included in this office action can be 
found in a prior office action. 



4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention 
thereof by the applicant for patent. 



5. The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act of 1999 
(AIPA) and the Intellectual Property and High Technology Technical Amendments Act of 2002 
do not apply when the reference is a U.S. patent resulting directly or indirectly from an 
international application filed before November 29, 2000. Therefore, the prior art date of the 
reference is determined under 35 U.S.C. 102(e) prior to the amendment by the AIPA (pre-AIPA 
35 U.S.C. 102(e)). 



Claim Rejections - 35 USC 102 
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6. Claims 14 and 16-18 are rejected under 35 U.S.C. 102(e) as being anticipated by Emens 
et al, U.S. Patent 6,606,643 (hereinafter Emens). 

7. Emens et al was cited in the last office action. 

8. As per claim 14, Emens taught the invention as claimed for using a phased learning 
approach for determining closest content serving sites to a fixed location in a computer network 
including: 

A DNS request receiver coupled to the fixed location (col. 7, lines 60-62); 

A response time determiner coupled to said DNS request receiver and coupled to the 

content serving sites (col. 7, lines 49-54); 

A query sender coupled to said response time determiner and coupled to the content 

serving sites (col. 7, lines 49-54; col. 8, lines 25-40); 

A data receiver coupled to the fixed location (col. 7, lines 60-62); 

A memory coupled to said query sender (col. 10, lines 3-13); and 

A data storer coupled to said data receiver and coupled to said memory (col. 10, lines 3- 

13). 

9. As per claim 16, Emens substantially taught the invention as claimed in claim 14. Emens 
further taught wherein said query sender includes a query timer (col. 9, lines 26-32). 
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10. As per claim 17, Emens substantially taught the invention as claimed in claim 14. Emens 
further taught wherein said response time determiner includes a pinger and a reply receiver (col. 

10. lines 14-21). 

11. As per claim 18, Emens substantially taught the invention as claimed in claim 14. Emens 
further taught wherein said query sender includes a response time orderer (col. 10, lines 28-35). 

Claim Rejections - 35 USC 103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

13. Claims 15 are rejected under 35 U.S.C. 103(a) as being unpatentable over Emens, U.S. 
Patent 6,606,643 (hereinafter Emens). 

14. As per claim 15, Emens taught the invention substantially as claimed in claim 14. Emens 
did not teach wherein said response time determiner includes an n fastest content serving site 
chooser and an m other content serving site chooser. However, Emens taught wherein said 
response time determiner includes a mirror server manager for choosing the n fastest content 
serving site and m other content serving site (col. 10, lines 28-42). It would have been obvious 
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to one of ordinary skill in the art at the time the invention was made to modify the teaching of 
Emens by including an n fastest content serving site chooser and a m other content serving site 
chooser because doing so would increase the field of use in their systems with different 
configurations. 

15. Claims 1-5, 7-13, 19-25 and 27-33 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Emens in view of Midorikawa et al, U.S. Patent 5,953,708 (hereinafter 
Midorikawa). 

16. Midorikawa et al was cited in the last office action. 

17. As per claims 1 and 20-21, Emens taught the invention substantially as claimed for using 
a phased learning approach for determining closest of multiple content serving sites to a fixed 
location in a computer network including: 

In an execution phase: 

receiving a Domain Name System (DNS) request from said fixed location (col. 3, 
- lines 28-37; col. 8, lines 20-21); 

determining a response time for each of n fastest content serving sites and m other 
content serving sites (col. 3, lines 38-58; col. 5, lines 1-17; col. 8, lines 21-36), said n 
fastest content serving sites chosen by using said data and choosing the n content serving 
sites with lowest transit times (col. 10, lines 28-42), said m other content serving sites 
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chosen by selecting new content serving sites as well as randomly selecting old content 
serving sites (col. 10, lines 9-12); 

receiving data from said fixed location as to the transit times of each of the n 
fastest content serving sites and m other content serving sites (col. 3, lines 47-58); and 

storing said data in said table (col. 10, lines 28-35). 

18. Emens did not teach a setup phase and a method of sending queries to each of the content 
serving sites using the response time. Midorikawa taught a system including: 

In a setup phase: 

storing data as to the transit times of each of the content serving sites in a table 
(col. 15, lines 28-57); 
In an execution phase: 

sending queries to each of the n fastest content serving sites and m other content 
serving sites, timing said queries so that they arrive at each of the n fastest content 
serving sites and m other content serving sites at the same time by using said response 
time for each of the n fastest content serving sites and m other content serving sites (col. 
5, lines 13-40). 

19. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Emens and Midorikawa because Midorikawa' s method of 
sending queries to each of the content serving sites using the response time for each of the 
content serving sites would increase the fairness of each of the content serving sites receiving the 
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queries by avoiding disadvantages in transmission time with respect to a sender of the queries 
and by allowing each content serving sites to receive the queries at the same time (abstract). 

20. As per claims 2 and 22, Emens further taught the invention wherein said setup phase 
includes: 

receiving a Domain Name System (DNS) request from said fixed location (col. 3, lines 
28-37); 

determining a response time for each of the content serving sites (col. 3, lines 38-58; col. 
5, lines 1-17; col. 8, lines 21-36); 

receiving data from said fixed location as to the transit times of each of the content 

serving sites (col. 3, lines 47-58); 

storing said data in a table (col. 10, lines 28-35). 

21 . Emens did not teach a method of sending queries to each of the content serving sites 
using the response time. Midorikawa taught a system including: 

sending queries to each of the content serving sites, timing said queries so that they arrive 
at each of the content serving sites at the same time by using said response time for each 
of the content serving sites (col. 5, lines 13-40). 

22. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Emens and Midorikawa because Midorikawa' s method of 
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sending queries to each of the content serving sites using the response time for each of the 
content serving sites would increase the fairness of each of the content serving sites receiving the 
queries by avoiding disadvantages in transmission time with respect to a sender of the queries 
and by allowing each content serving sites to receive the queries at the same time (abstract). 

23. As per claims 3-4 and 23-24, Emens further taught wherein said determining the response 
time for each of the content serving sites includes: 

pinging each of the content serving sites (col. 3, lines 47-51); 
receiving a reply form each of the content serving sites (col. 3, lines 51-53); and 
determining the response time for each of the content serving sites by computing the 
difference in time from said pinging to said receiving a reply for each of the content 
serving sites (col. 3. lines 53-58). 

24. As per claims 5 and 25, Midorikawa further taught wherein transit time is the time it 
takes a content serving site to send a packet to said fixed location after receiving a query (col. 13, 
lines 14-18,28-31). 

25. As per claims 7-8 and 27-28, Midorikawa further taught wherein said sending queries to 
each of the content serving sites includes: 

querying each of the content serving sites in order of their response times, longest 
response time first, setting a delay for a query for a particular content serving site from a 
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time of the query to the content serving site with the longest response time as one half of 
said particular content serving site's response time (col. 16, lines 33-59). 

26. As per claims 9-1 1 and 29-3 1, Emens and Midorikawa did not specifically teach wherein 
n is 3 and m is 2, nor wherein n may be varied based on some criteria. However, Emens taught 
wherein n may be varied for selecting the content server sites correspond to mirror servers 
having a low load (col. 9, lines 1-22). It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to modify the teaching of Emens to vary n based on some 
criteria because this will allow conservation of resources and reduces traffic on the network, (col. 
10, lines 38-42). 

27. As per claims 12 and 32, Midorikawa further taught wherein said setup phase occurs 
when the computer network is first set up (col. 8, lines 42-47). 

28. As per claims 13 and 33, Midorikawa further taught wherein said execution phase occurs 
when the computer network is operating normally (col. 8, lines 42-47). 

29. As per claim 19, Midorikawa taught including a phase determiner coupled to said 
response time determiner, said query sender, and said data receiver (col. 15, lines 61-67). 

30. Claims 6 and 26 are rejected under 35 U.S.C. 103(a) as being unpatentable over Emens 
and Midorikawa in view of Jindal et al, U.S. Patent 6,324,580 (hereinafter Jindal). 
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3 1 . Jindal et al was cited in the last office action. 

32. As per claim 6, Emens and Midorikawa taught the invention substantially as claimed in 
claims 1 and 21 above. Emens and Midorikawa did not teach the content of said data. Jindal 
taught wherein said data includes at least one record, said record including a transit time, a 
network address for said fixed location, and a network address for a content serving site, said 
transit time being the transit time between said fixed location an said content serving site (col. 4, 
lines 40-col. 5, lines 4; col. 11, lines 17-28). 

33. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Emens, Midorikawa and Jindal because Jindal 5 s method 
would enhanced Emens 5 s and Midorikawa 5 s systems by allowing users to be routed, and their 
requests satisfied by, the content serving site according to said data (col. 4, lines 49-57). 

34. Applicant's arguments with respect to claims 1-33, filed 1/20/04, have been fully 
considered but are not deemed to be persuasive. 

35. In the remark applicant argued that 

(1) in claim 14, Emens failed to teach a query sender as defined by the 
specification. 
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(2) in claim 15, the cited references failed to teach an n fastest content serving 
site chooser as defined by the specification. 

(3) Emens does not send queries based on any type of determination of the n 
fastest content serving sites. 

(4) Midorikawa does not teach timing said queries so that they arrive at each 
of the n fastest content serving sites and m other content serving sites at the same 
time. 

36. In response to points (1) and (3), Emens taught sending its queries to all mirror sites 
defined in its list of mirror sites (col. 7, lines 39-42). Emens further taught the step of creating 
the list of mirror sites includes sending load inquiry requests to the mirror servers, and receiving 
load information responsive to the load inquiry requests (col. 5, lines 1-17). The load of a mirror 
site can reflect the response time of the mirror site. This means sending queries to mirror sites 
are based on the determination of the load information responsive to the load inquiry requests. 

37. In response to points (2), the specification defines an n fastest content serving site 
chooser as a device that chooses the n content serving sites with the lowest transit times. The n 
content serving sites could include all of the mirror sites as taught by Emens. Therefore, * 

Emens' s teaching is within the scope of applicant definition in the specification. 

38. In response to point (4), Midorikawa taught a method of using the response time to 
execute delay processing to alter the delay time in order for information to arrive simultaneously 
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at all the terminal devices (col. 5, lines 34-40). Midorikawa did not specifically teach sending 
queries to the terminal devices. Emens taught sending queries based on the determination of the 
load information responsive to the load inquiry requests in the response to points (1) and (3) 
above. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Emens and Midorikawa would increase the fairness of 
each of the content serving sites receiving the queries by avoiding disadvantages in transmission 
time with respect to a sender of the queries and by allowing each content serving sites to receive 
the queries at the same time (abstract). 

39. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1. 136(a). 

40. A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 

1 .136(a) will be calculated from the mailing date of the advisory action. In no event, however, 
will the statutory period for reply expire later than SIX MONTHS from the mailing date of this 
final action. 
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41 . Any inquiry concerning this communication or earlier communications form the 
examiner should be directed to Philip Lee whose telephone number is (703) 305-7721. 

42. Any inquiry of a general nature or relating to the status of this application should be 
directed to the Group receptionist whose telephone number is (703) 305-9600. 



Philip Lee 
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